Steps that should be take in anticipation of Negotiation 

1) Be knowledgeable about the facts of the case.

2) Know and analyze the strengths and weaknesses of both sides’ cases.

3) Specifically plan whether you’re going to take a cooperative/ friendly approach, a hard line approach or what level in between; you can always adjust on the fly, but it’s important to have an idea where you’re going before you set out.

4) Understand the goals and objectives of your client.

5) Understand the minimum that is acceptable to your client.

6) Understand ethical constraints on direct dealing with opposing parties.

7) Research applicable law to know how much negotiating leverage you have.

8) Have a contingency plan- make sure you know if your client is willing to go to court should negotiations not work out.

9) Determine what information can be given to opposing party and what should be kept confidential before you step into the room.

Stages of Negotiation

1) Initial analysis and preliminary steps (as covered in the first slide)

2) Initial discussion with opposing party (“feeling out” period)

3) Giving/ receiving initial offers

4) The bargaining process

5) Compromise

6) Agreement or impasse

7) Drafting and executing a written settlement agreement 

OR

8) Moving on to another manner of dispute resolution

Differences in Tone of Negotiation

	more contentious
	more cooperative

	Initial contact is at arm’s length and not much is divulges initially
	Parties discuss their points of view and goals with more candor

	All discussions and negotiations by formal memoranda and formal letters
	Discussions are more informal and with less preparation and planning

	Deadlines set and enforced; threats made 
	Timing not rigorously enforced

	Formal settlement proposals or agreements drafted by each party and exchanged so that each party can scrutinize the other party’s proposal 
	Agreements, if any, made informally orally or through memoranda
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